Exhibit 109-2—Entity Formation Checklist
Entity Formation Checklist
Forming a business entity requires making a number of decisions, some technical and some more fundamental to the business of a firm. The following is a list of some of the more common issues addressed in the formation process. Other issues may warrant consideration depending on the particular facts and circumstances. Therefore, you should consult with a qualified attorney when making decisions regarding your form of practice.
1.
Select Type of Organization
· Sole Proprietorship 
· General Partnership
· Limited Liability Partnership (LLP)
· Limited Liability Company (LLC)
· Corporation (Subchapter C)
· Corporation (Subchapter S)
As the previous section indicates, choosing between the various forms of practice requires consideration of a variety of issues.
2.
Organization and Management 
· Name of organization 











· Registered agent 











· State professional licensing requirements 








· Principal place of business 










· Preparing bylaws, operating agreement as partnership agreement 





· Filing of charter, articles of organization, or LLP registration 






· Registration as foreign business in other states 








· Managing partners or members 










· Directors and officers 











· Employment contracts 











· Buy-sell agreements 











· Organizational meeting (corporations) 









· Executive agreements 











· Designate fiscal year 











· Business plan 












Filling a business entity with an organizational and management structure requires addressing some of the technical rules surrounding business entities. For example, as a general matter, corporations must have some identifying phrase in their names to identify them as corporations: "Corp.", "Ltd.", and "Inc." are common. Limited liability companies generally have a similar requirement. On the other hand, determining an organizational and management structure requires consideration of more fundamental issues, such as who will have management authority and what sort of restrictions on the transfers of ownership interests, if any, should apply.
3.
Capitalization
· Assets transferred 











· Debt or liabilities assumed by organization 








· Classes of interests 











· Percentage of ownership interests 









· Amount of stock authorized (par value) 









· Amount of original issuance 










Determining the capital structure of a business entity is primarily an economic determination—a determination of who will own how much. However, ownership percentages, absent an agreement, generally determine voting percentages as well.
4.
Legal Documents 

Partnerships and Limited Liability Companies
· Application for registration 










· Articles of organization (LLC) 










· Partnership agreement 











· Operating agreement (LLC) 










· Certificates of partnership or membership interests 







· Employment agreements 










5.
Corporations
· Application for registration 










· Articles of incorporation 











· Bylaws 













· Organizational minutes or unanimous consent 








· Stock certificates 











· Stockholders’ agreement 










· Employment agreements 










· Corporate minutes 











Generally, corporations require more in the way of documentation of the organization and management structure than other business entities. To ensure that the documents reflect the intent of the parties, careful drafting is crucial.
6.
Taxation 
· Federal Taxpayer Identification Number 









· S Election on Form 2553 










· Other tax elections (I.R.C. § 754 for partnerships) 







· Whether formation qualifies for nonrecognition treatment (I.R.C. §§ 721 or 351) 




· Filing with Comptroller of State Treasury Department 







· Payroll withholding 











· Taxable year end 











· Method of accounting 











· Method of depreciation 











Tax concerns permeate nearly every step of the formation process. While some tax issues can be addressed with one decision, such as the decision to be taxed under subchapter K, C or S, others require constant monitoring, such as making sure that a subchapter S corporation continues to meet the subchapter S requirements throughout the life of the corporation.
7.
Compensation 
· Owner compensation 











· Employee compensation 










· Profit sharing plan 











· Pension plan 












· Disability insurance 











· Group life insurance 











· Health insurance 











· Vacation 












· Other 













Compensation planning extends beyond its owners to its employees and can take place at any stage during the life of a business entity.
8.
Miscellaneous
A number of other steps may be required or advisable in the formation of a business entity. For example, a firm may wish to protect a distinctive mark it uses in connection with its practice; a firm may need to obtain financing from a lending institution; a firm may need to be substituted as a party to leases for real or personal property for one of the owners; or a firm may desire to establish workplace policies with respect to a variety of issues including email privacy, professional development, office decorum, and procedures regarding conflicts of interest.
9.
Costs
Regardless of which form of organization is chosen, there are a number of costs, some of which are unavoidable, that generally arise in connection with organizing a business: 
· Filing fees paid to state for filing of charter, articles of organization, or LLP registration 



· Franchise tax or fee paid to state for corporation and, in some states, LLC 




· Attorney fees for document preparation and other advice 






· Start-up costs, for example, costs of letterhead, professional notices, and the like 
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